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IN THE 


(Enurt of Appeals, Sistrirt of (Enlumhta 

_ 

I 

October Term, 1933 ' I 

No. 6060 

David Cropp, Appellant , 

vs. j 

Robert J. Hoage, Deputy Commissioner for the Dis¬ 
trict of Columbia, United States Employees’ Com¬ 
pensation Commission and United States Fidel¬ 
ity & Guaranty Co., Inc., A Corporation, j 

Appellees. 

BRIEF FOR APPELLEES 


STATEMENT OF CASE 

The above-entitled cause grows out of an ^ward 
denying further compensation to the Appellant by 
Robert J. Hoage, Deputy Commissioner of the "United 
States Employees’ Compensation Commission, 
District of Columbia compensation District, 
February 15, 1933. 

The facts as found by the defendant, Rot 
Hoage, in his Order denying further compensation 
dated, February 15, 1933, are substantially as follows: 

That on the eighteenth day of May, 19^1, the 
claimant herein was in the employ of the eniployer 
above named, whose address is 819 Fourth Street, 
N. E., Washington, District of Columbia; that the 
employer was subject to the provisions of an Act 
of Congress approved May 17, 1928, entitled 4 ‘An 


of the 
dated 

ert J. 




o 


Act to provide compensation for disability or 
death resulting from injury to employees in cer¬ 
tain employments in the District of Columbia, and 
for other purposes": that the liability of the em¬ 
ployer for compensation under the said Act was 
insured by the United States Fidelity & Guaranty 
Company: that on said day the claimant herein, 
while in the 1 employ of the employer above named 
as a bricklayer, sustained personal injury which 
arose out of and occurred in the course of his em¬ 
ployment and resulted in his disability; that while 
so employed and engaged in helping to lift an iron 
over a window, he felt a pain in the left shoulder, 
described by the attending physician as a strain 
of tlie shoulder; that as a result of said strain, the 
claimant suffered temporary total disability from 
May 19, 1931, to November 1, 1932, both dates in¬ 
clusive, a period of 7G 1 7 weeks; that the em¬ 
ployer admitted liability for the payment of com¬ 
pensation during the period May 19, 1931, to No¬ 
vember 1, 1932, both dates inclusive, and paid 
compensation to the claimant for a period of 
73 1 7 weeks at the rate of $25.00 per week, 
amounting to $1,828.56, and that said employer is 
entitled to take credit for this amount, and he is 
liable for the payment of compensation for three 
more weeks at $25.00 per week, amounting to 
$75.00, which amount is due and payable forth¬ 
with; that on November 2, 1932, the employer 
stopped the payment of compensation, alleging 
that the medical evidence indicated that the claim¬ 
ant was no longer disabled as a result of the in¬ 
jury which he sustained on May 18, 1931; that 
the claimant made application to the Deputy Com¬ 
missioner for a hearing on the ground that he was 
still suffering temporary total and permanent 
partial disability as a result of said injury, and 
claimed to be entitled to further medical treat¬ 
ment and compensation for disability subsequent 
to November 1, 1932; that the medical evidence in 
the case indicates that the claimant suffered a 
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strain of the left shoulder, as alleged; that four 
days after the injury, an X-ray picture was taken 
which revealed a separation of the left clavicle 
from the shoulder, and that there w’as a lo^s of 
approximately one inch of the clavicle; that said 
condition was a congenital one and was not ini any 
way related to the injury suffered by the claimant 
on the above named date; that the insurance Com¬ 
pany furnished medical treatment to the claiinant 
such as the nature of the injury and the process 
of recovery required; that the medical testimony 
adduced at the hearing before the Deputy Com¬ 
missioner established that the results of the strain 
had entirely ceased on November 1, 1932, and that 
the muscular action of the shoulder had beeh re¬ 
duced to its normal condition; and that any tem¬ 
porary total or permanent partial disability! suf¬ 
fered by the claimant subsequent to November 1, 
1932, was the result of a pre-existing congenital 
condition which was in no way related to tfye in¬ 
jury of May 18, 1931. 

ARGUMENT 

The proposition involved in this case reduces itself 
to the following: That the Longshoremen’s and Har¬ 
bor Workers’ Compensation Act (U. S. C. Title 33, 
Chapt. 18), as made applicable to the District <}f Co¬ 
lumbia by Act of May 17, 1928 (D. C. Code, Tifle 19, 
Chapt. 2), are final and conclusive upon the Court 


where the findings are supported by any com 
evidence. 



We feel that this is the correct manner of statement 


of the proposition involved, although the Appellant in 
the argument in its brief, refers to the question as 
“The reasons given for the rejection of the claim by 
the Commissioner are not supported by substantial 
evidence” and then proceeds to discuss the testimony 
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of the medical men with respect to the injury suffered 

by the Appellant, as well as the congenital defect which 

it was found’to be suffering, and concludes, “ Since 

the record contains no testimony sufficient to sustain 

* 

the findings of the Commissioner, the lower Court 
erred in dismissing the petition and its decree should 
be reversed." 

It is a well established and fundamental rule of 
law in compensation cases that the facts found by the 
compensation administrator or board are not review- 
able upon appeal or review by the courts where there 
is any competent evidence to support the findings so 
made, and the courts have consistently refused to dis- 
turb the findings of fact unless it is clearlv shown that 
they are not supported by any evidence, and for that 
reason are “not in accordance with law.” The find¬ 
ings of fact of the deputy commissioner upon matters 
relative to claims arising under the compensation act 
in force in the District of Columbia are final and con¬ 
clusive where supported by any evidence. The act 
does not authorize the court to weigh the evidence 
where more than one inference mav be drawn there- 
from, to arrive at a different conclusion from that 
found by the compensation administrator. 

The law is well settled in this respect in this juris¬ 
diction in the case of Powell vs. Hoage (Ct. App. 
D. C.) 57 Fed. (2d) 766 (decided March 21, 1932), 
Crowell vs. Benson, 285 IT. S. 22, 52 Sup. Ct. Rep. 285 
(decided February 23, 1932), and Voehl vs. Indemnity 
Insurance Co. of North America, 53 Sup. Ct. Rep. 380 
(decided February 6, 1933). The argument presented 
by the Appellant indicates that six doctors testified 
before the Commissioner and then refers to certain 
portions of the testimony given by doctors presented 
by defendant below. Appellees here. The Appellant 
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failed to avail himself of the opportunity to call in 
his own doctors to contradict testimony of the doctors, 
whom they refer to, namely, Drs. Leadbetter, Talbot, 
and Wood, and as to the matters complained of in tneir 
testimony there was no reason why, if it could be con- 
tradicted, that they failed to present proper medical 
talent to do so, and they should not be heard to com¬ 
plain at this time because of their own failure in that 
respect. 

The Appellees contend that the Appellant is not en¬ 
titled to the relief requested for the following reaspns: 

(1) . Under the law the findings of fact madh by 
the Deputy Commissioner in this case upon the evi¬ 
dence adduced at the hearing are final and not subject 
to review except upon the allegation and proof that 
there is no evidence to support the findings of fact and 
it is submitted that all of the evidence in this case is 
to the effect that the finding of the Commissioner was 
correct. 

(2) . That the evidence in this case shows tha^; any 
disability suffered by the Claimant subsequent td No¬ 
vember 1, 1932, was the result of a pre-existing con¬ 
genital injury in no way related to the injury of 
May 18, 193L 

Before discussing the reasons given in support of 
the award by the Deputy Commissioner the following 
section of the Compensation Act is quoted for the in¬ 
formation of the Court: 

Section 21 (b): “If not in accordance with 
law, a compensation order may be suspended or 
set aside, in whole or in part, through injunction 
proceedings, mandatory or otherwise, brought by 
any party in interest against the Deputy Co}nmis- 
sioner making the order, and instituted in the 
Federal district court for the judicial district in 
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which the injury occurred (or in the Supreme 
Court of the District of Columbia if the injury 
occurred in the District). * * *” 

The reasons stated will be taken up in order. 

(1). THAT THE FINDINGS OF FACT MADE BY 
THE DEPUTY COMMISSIONER IN THIS CASE UPON 
THE EVIDENCE ADDUCED AT THE HEARING ARE 
FINAL AND ARE NOT SUBJECT TO REVIEW EXCEPT 
UPON THE ALLEGATION AND PROOF THAT THERE 
IS NO EVIDENCE TO SUPPORT THE FINDINGS OF 
FACT AND IT IS SUBMITTED THAT ALL OF THE 
EVIDENCE IN THIS CASE IS TO THE EFFECT THAT 
THE FINDING OF THE COMMISSIONER WAS COR- 
RECT. 

It is well settled law in this Jurisdiction bv this 

* 

Honorable Court in the case of Powell vs. Hoage, 60 
W. L. R. 350, decided March 21, 1932, Mr. Justice 
Groner speaking for the Court stated: 

“The conclusion reached bv us as well as bv 

% & 

most of the Courts is that the Deputy Commis¬ 
sioner’s findings of fact must be accepted as con¬ 
clusive if supported by evidence unless there was 
some irregularity in the proceedings before him 
* * * while, therefore, we might have reached 
a different conclusion on the evidence, we feel 
that we may not, under the rules, substitute our 
judgment for that of the Commissioner, and since 
we may not, it follows that we must affirm the 
action and decision of the Court below.” 

The Court’s attention is also respectfully invited to 
the language of Chief Justice Hughes in the case of 
Crowell vs. Benson, 52 S. C. R. 287, which not only 
supports but perhaps goes further than did Justice 
Groner in the decision just referred to. 

“Apart from cases involving constitutional 
rights to be appropriately enforced by proceed- 
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ings in court, there can be no doubt that the Act 
contemplates that as to questions of fact, arising 
with respect to injuries to employees within the 
purview of the Act, the findings of the deputy 
commissioner, supported by evidence and within 
the scope of his authority, shall he final.” 

Mr. Justice Bailey of the Supreme Court c|rf the 
District of Columbia very succinctly states the posi¬ 
tion of the Court as to the finality and conclusiveness 

%> 

of the decisions of the Courts even though it might 
be possible that the court upon certain evidence might 
have made a finding different from that recorded by 
the Commissioner. D’Amico vs. Hoage, Equity Xo. 
52642 (Supreme Court of the District of Columbia, 
decided April 28, 1931): 

“The mere fact that this Court might have 
made a finding upon the evidence submitted to 
the Commissioner, different from that recorded 
by him (and I do not mean to intimate in any way 
that it would), does not justify the Court in set¬ 
ting aside the action of the Commissioner^ His 
conclusions of fact are conclusive upon this Court 
if there is anv substantial evidence as a basis for 
them. 

“The Bill of Complaint will be dismissed with 
costs.” 

It is respectfully urged as has been indicated!above 
that there are facts in support of the compensation 
order of the defendant, Bobert J. Hoage, herein, and 
that the Bill of Complaint is without merit. 

(2). THAT THE EVIDENCE IN THIS CASE sflOWS 
THAT ANY DISABILITY SUFFERED BY THE CLAIM- 
ANT SUBSEQUENT TO NOVEMBER 1, 1932, WA|s THE 
RESULT OF A PRE-EXISTING CONGENITAL INJURY 
IN NO WAY RELATED TO THE INJURY OF MAY 18, 
1931. 
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A careful studv of the testimony indicates that the 
Appellant suffered a strain of the left shoulder; that 
four days after the injury an X-ray picture was taken 
which revealed a separation of the left clavicle from 
the shoulder and that there was a loss of approxi¬ 
mately one inch of the clavicle; that said condition 
was a congenital one and was not in anv way related 
to the injury suffered by the Claimant on May 18, 
1931; that the Appellant was furnished medical treat¬ 
ment such as the nature of the injury and the process 
of recovery required; that the medical testimony ad¬ 
duced at the hearing before the Deputy Commissioner 
established that the results of the strain had entirelv 
ceased on November 1, 1932, and that the muscular 
action of the shoulder had been reduced to its normal 
condition; testimony further indicated disability per¬ 
manent or partial suffered by the Appellant subse¬ 
quent to November 1, 1932, was the result of a pre¬ 
existing congenital condition in no way related to the 
injury of May IS, 1931. 

Briefly, stated testimony was clear the man had a 
congenital defect, on May 18, 1931, he suffered an in¬ 
jury; that he was given proper medical treatment and 
that the treatment, together with nature took care of 

the condition and that he suffered no disability subse- 

♦ 

quent to November 1, 1932, which could be attributable 
in any way to the injury of May 18, 1931. 

No further comment is necessarv in this connection 
as the Court has before it all the testimony in the 
hearing. 

CONCLUSIONS 

It is respectfully urged that there was testimony 
sufficient to sustain the findings of the Commissioner 
and this is borne out by virtue of the fact that the 
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Bill of Complaint filed by the Appellant in the Su¬ 
preme Court of the District of Columbia when passed 
upon by that Court was dismissed. 

It may be said in passing, that no complaint ip made 
by the Appellant here that the compensation ojrder is 
not in accordance with law for the reason that it does 
not include findings upon certain matters set forth in 
the Brief although reference is made to the fact in 
the original Petition for Mandatory Injunction that 
the Commissioner might very well have decidied the 
case in favor of the Appellant here. In this connec¬ 
tion all relevant circumstances are presumed tf} have 
been considered and weighed in making findings of 
fact and the compensation order need only state the 
facts essential to liability;—Sweeting vs. American 
Knife Co., 226 X. Y. 199.* 

It is respectfully urged that regrettable though it 
may be, this Appellant suffered a congenital defect, 
and certainly he would not be entitled in equity to 
compensation for a slight injury to his shoulder, (al¬ 
though a congenital defect was discovered) aftqr hav¬ 
ing been furnished proper medical care and treatment 
for the injury and having been restored to his formal 
condition as related by the various medical ipen in 
their testimony. 

As stated above there is evidence in the record that 
the man had returned to his normal condition and the 
findings of fact of the Deputy Commissioner are to 
be regarded as final and conclusive, particularly in 
view of the presumption contained in Section 20 of 
the Act, which reads as follows: 

“In any proceeding for the enforcement of a 
claim for compensation under this Act it shall 
be presumed, in the absence of substantial evi- 
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deuce to th^ contrary—(a) That the claim comes 
within the provisions of this Act. * 


* j y 


anch it is respectfully urged that this case was de¬ 
cided upon proper evidence and that the finding of the 
Commissioner is conclusive and binding, and that the 
decision of the lower Court should be affirmed. 


Kespectfullv submitted, 

II. Mason Welch, 

John E. Daily, 

J. Harry Welch, 

Attorneys for Appellees. 



